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1 B k d1. Background

Current situation, covered through the US QI regime:

Loopholes of the US QI regime: 

Assets held indirectly by US persons via intransparent entities/structures

Principially no reporting of US persons without any US assets in their portfolio
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1 B k d

What the US want to cover additionally through FATCA:

1. Background

y g

Reporting of US accounts/deposits held indirectly by US persons

Reporting of all investments (US and non-US)
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1 B k d1. Background

The Foreign Account Tax Compliance Act of 2009 („FATCA“) became law in the United States as part g p ( ) p
of the Hiring Incentives to Restore Employment („HIRE“) Act. 

FATCA has an enormous impact on the information reporting and withholding regime which is focused 
on strengthening information reporting and wittholding compliance with respect to US persons who g g p g g p p p
invest through and/ or in non-US entities.

A new 30 % withholding tax will be imposed on certain payments (including gross proceeds on the 
sale of certain assets) made to non-compliant or non-participating entities whereby participating banks 
will in many cases take the role of the withholding agent. 

Avoidance of the 30 % withholding tax at the bank level is achieved through entering into an 
agreement with the Internal Revenue Service („IRS“) and complying with information reporting on US 
accounts. 

Generally, paments made prior to January 1, 2013 will not be covered. Withholding will be required in 
2013 with the annual reporting of account information related to 2013 due in 2014. For pre-existing 
accounts certain transition periods apply.
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2 H G b k ff t d2. How German banks are affected

• Strategic decision about dealing with us 
persons/ clients

• Agreement with clients to send data to 
IRS

• Identification and documentation of non-
cooperative clients

• Direct investments of US persons
• Indirect investments of US persons
• criteria
• check routine

Obtain
waiver

Identification
of us-accounts

cooperative clients• check routine

1 2

Annual/
permanent

process

Annual 
reporting to 

IRS

Sanctioning non-
cooperative 

behavior
• Name Adress TIN

4

• Withholding taxation IRS • Name, Adress, TIN
• account number
• account balance
• account movements

3
Withholding taxation

• Termination of client relationship
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2 H G b k ff t d2. How German banks are affected

Processes and categories of clients and other partiesocesses a d ca ego es o c e s a d o e pa es

Financial Institution 

U.S. Accounts

Participating FFI‘s

Specified US 
Persons

US-Owned 
Foreign EntityGross proceeds

or Other U.S. 
Withholding Agent

p g

DCFFIs

Exempt FFIs

Substantial US 
Owners (any US 
Owners)

Gross proceeds 
and other 

withholdable 
payments generally 

free from U.S. 
withholding tax Exempt FFIs

Other persons

Compliant NFFEs
No Substantial 
US Owners

Reporting and 
remittance of tax per 
FATCA

g

Gross proceeds and 
other withholdable 

payments subject to Compliant NFFEs

Non-Compliant FFIs

N C li NFFE

US Owners

With Substantial 
US Owners

Substantial US 
Owners (10 % 

FATCA payments subject to 
30 % U.S. withholding 

tax

IRS Non-Compliant NFFEs

Recalcitrant 
(not USFI)

(
US Owners)
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2 H G b k ff t d2. How German banks are affected

Tasks Impacts Key challenges

KYC & AML
Cli t D t M t/ Cli t

Variety of systems involved
V i f i i l d

Client identification
Client Data Management/ Client 
Data Repository

Variety of parties involved
Manual steps involved
Client communication

Withholding

CoreBanking Systems
Market Data Interfaces/ Logic
Client Data Interfaces

Change requests
Availability of resources
3rd party collaboration

Accounting

Client Reporting/ Account 
St t t

y
Documentation

Variety of Core Banking systems 
A il bilit f d t

Reporting
Statements
Tax Reporting systems

Availability of data
3rd party collaboration
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2 H G b k ff t d2. How German banks are affected
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2 H G b k ff t d2. How German banks are affected

Private Clients

Mittelstandsbank

Central & Eastern Europe

Corporates & MarketsCorporates & Markets

Asset Based Finance
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2 H G b k ff t d2. How German banks are affected

BilMoG Project X
Growing Together

Services

IT

Organisation

Group Management

Controlling

Legal

Segments

Private clients

MSB Organisation

Banking 
Operations

Legal

Accounting

Tax

MSB

Corporates & 
Markets

Market 
Operations

.....

Compliance

.....

.....

.....

GDPdU Project YAbgeltungsteuer
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3 St t i ti d i l t ti t3. Strategic options and implementation aspects

PCCPCC MSBMSB CMCM ABFABF CEECEE GSGS GMGM

Understanding
FATCA X X X X X X X

Strategic 
iti

Analysing 
impacts X

X

X

X

X

X

X

X

X

X Xposition

Analysing
processes & costs

X

X

X

X

X

X

X

X

X

X X

X

Implementing /
Adapting processes X X X X X X

Communication X X X X X X X
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3 St t i ti d i l t ti t3. Strategic options and implementation aspects

Signing FATCA agreement & complyingg g g p y g

Not signing FATCA agreement

Good-bye forever to all US clients („US Persons“)

Centralising all US clients in one entity

Joint ventures

Outsourcing vs insourcingOutsourcing vs. insourcing

DAJV-Fachgruppentagung    Frankfurt, 26. März 2011 | Implementing FATCA by German banks 14
Group Finance

Facts  Analysis
Control  Transparency



3 St t i ti d i l t ti t3. Strategic options and implementation aspects

Important Technology and Operations Considerationsp gy p

Legal entity analysis and repository

Customer Data analysis and remediationy

Aggregation of deposit and investments data

Eight entity and account classifications

Product analysis (e.g., trusts, PICs, investment vehicles)

Chapter 3 withholding vs. Chapter 4 withholding

Reporting to the IRS and customersReporting to the IRS and customers
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3 St t i ti d i l t ti t3. Strategic options and implementation aspects

Today 01.01.2013

Ramp up Implementation needs to be finished

Q4 2010 Q1 2011 Q2 2011 Q3 2011 Q4 2011 Q1 2012 Q2 2012 Q3 2012 Q4 2012

Ramp up

Analysis 1
Implementation planning 

and Support for 
international entities

Implementation needs to be finished 
by end 2012 with potential support 
for the organisation until beginning 
of 2013

Analysis 2

international entities

Implementation 
Planning

Design and 
install PMO

FATCA 

Implementation IT and 
processes

Training, policy 

Testing Post go like Support

agreement? roll/out etc.

Client mailings and feedback 
processing
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4 S i l i d tl k4. Special issues and outlook

Receipt of dividends by investment fundp y

IRS

US Corporation US Central
Secs Depositor US Custodian

e.g. Pepsi Cola DTCC e.g. State Street Boston

Dividend Dividend

or
m

at
io

n

Custodian Bank German Central 
Secs Depositor

Subcustodian and 
Depositary

e g eps Co a DTCC

Increase of 
NAV

Increase of 
NAV

In
fo

Investment Fund

e.g. State Street Frankfurte.g. Deutsche Bank = 
seller of DWS fund units 

to / custodian of US 
investor

i.e. Clearstream = 
Depositor of DWS fund

US investor Fund Manager
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4 S i l i d tl k4. Special issues and outlook
„Qualified securities lender“-status (1/2)
US rules regarding withholding tax on subsitute payments from US stock lending/

Principle:

US rules regarding withholding tax on subsitute payments from US stock lending/ 
repo transactions with US equities as underlying have significantly changed

– All substitute dividends from stock lending/ repo transactions with US equities paid to a 
foreign person are subject to 30% US withholding tax („WHT“). A Double Taxation Treaty 
(„DTT“) may provide for a lower rate.

F iFormer exemptions:

– Former withholding exemptions for the avoidance and simplification of the withholding 
obligations (Notice 97-66; chain of stock lending/ repo transactions) no longer apply

QSL status

– Going forward (January 2012), German banks will receive dividend equivalent payments 
free of withholding only if it qualifies as QSL. Whether the bank has an obligation tofree of withholding only if it qualifies as QSL. Whether the bank has an obligation to 
withhold on dividend equivalent payments depends on whether the counterparty is a 
QSL. Only financial institutions may qualify as so-called QSL. 

– Transition rules apply between 14 September 2010 and 1 January 2012.
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4 S i l i d tl k

Any stock lending/ repo transaction with a US equity underlying will require QSL

4. Special issues and outlook
„Qualified securities lender“-status (2/2)

Incoming substitute payments

Any stock lending/ repo transaction with a US equity underlying will require QSL 
status and/ or QSL documentation and reporting by the bank

– Without QSL-status, the bank would suffer a 30 % (respectively 15 %, depending on the 
DTT) withholding tax deduction, i.e. receive 70 % (respectively 85 %) only

Outgoing subsitute payments

– For any outgoing payment, the QSL status of the counterpart must be checked and 
documented, even if the bank itself does not qualify as QSL (not optional)

– Depending on counterparties‘ status, withholding tax may be withheld and remitted to theDepending on counterparties  status, withholding tax may be withheld and remitted to the 
IRS.

Consequence:

A l th b k i t k l di / t ti ith US iti th– As long as the bank engages in stock lending/ repo transactions with US equities the 
new QSL regime must be followed.
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4 S i l i d tl k4. Special issues and outlook

Treasury guidence – what we are still waiting to hear

Definition of „pass-thru payment“

What other entities (i.e., low risk funds and financial assets identified by industry) will be exempted or 
deemed compliantdeemed compliant. 

Respond to industry comments, including: 

– Foreign privacy concerns;

– Concerns regarding legal impediments to closing accounts of recalcitrant account holders; and 

– Concerns regarding the requirement that entire expanded affiliated group comply with FFI 
AgreementAgreement. 

Details on the terms of the (Draft) FFI agreement and how will it be effected.

Draft of the new forms under development. 

No withholding, but reporting; sanctions? 

Views of other governments.
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