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1. Background

U.S. Source Income Fluwmg through Intermedlaries and to Farengn Corporations, 2003
Duiiars in blHEG‘ﬁS o

 Source: GAD analyass of iFiS cfata . e
~ Note: Numbers do not add o totals due 1o wund?tg \\

. Nur 12 5% der Auslaneler»Ertragmsse flossen uber Ql, abi
US_WlthhoIdlngAgents

68 4% de) Auslander-Ertragnisse flossen an auslandische |
apitatgesellschaften, deren Gesellschafterkreis dem IRS unbekannt ist

Source PrlcewaterhouseCoopers
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1. Background

COMMERZBANK

Table 2: U.S. Withholdihg Agents’ and QiIs” Withholding Rates by Jurisdiction, Tax Year 2003

Doliars in billions

als

U.5. withholding agents S
Gross h Withholding rate Gross Withholding rate”
: o . _ income Withholding (percentage)} income  Withholding {porcentage)

- Treaty countries : $212.7 $2.9 : 1.3% - $22.0 - $0.9 o 4.0%

" TIEA counfries $24.9 $0.7 2.7% $3.0 %01 2.3%
OECD commitited : ) : .
jurisdictions o o st2 $0.1 - 5.4% . . S 26%
OECD uncooperative tax : o

~ havens ) $0.2 : 9.3% N : . 6.9%

| Othercountries %% %02 1:6% 30 o B
£ Undisclosed  |$7.8 | | $0.T| 1.4% $11.3 $0.4 m‘“‘?ﬁ"‘!
! TNotlisted e I s - 24.2% 0.1 . - 21%
-fi - Unidentified o . $7.5 ot 1.1% $11.1 $0.4 8.5% g
]\ :Unw S - 03 - ¢ 8.6% $0 “ 12.1%7;

P T — 3'

Soufce: GAO analysis of IRS data;

Source: PricewaterhouseCoopers
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1. Background

Current situation, covered through the US QI regime:

Micht US
Gesellschaften mit

US Personen Micht-US Personen
US Beherrschung

. ! DBA-Inanspruch- Behandlung wie
US Wertpapiere Ql-non ! nahme (Pooling) Micht-US Perscnen
designated
Micht-US Momentan nicht Momentan nicht Momentan nicht
Wertpapiere erfasst erfasst erfasst
. J . - J

Loopholes of the US QI regime:
> Assets held indirectly by US persons via intransparent entities/structures
> Principially no reporting of US persons without any US assets in their portfolio

e o] e e ]
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1. Background

What the US want to cover additionally through FATCA:

> Reporting of US accounts/deposits held indirectly by US persons

> Reporting of all investments (US and non-US)

US Personen

US Wertpapiere

Micht-US

Wertpapiere

e g oe. e
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Micht-US Personen

DBA-Berechtigung
durch Pooling

Micht
erfasst
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Micht-US
Gesellschaften mit
US Beherrschung
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1. Background

» The Foreign Account Tax Compliance Act of 2009 (,FATCA®) became law in the United States as part
of the Hiring Incentives to Restore Employment (,HIRE") Act.

» FATCA has an enormous impact on the information reporting and withholding regime which is focused
on strengthening information reporting and wittholding compliance with respect to US persons who
invest through and/ or in non-US entities.

> A new 30 % withholding tax will be imposed on certain payments (including gross proceeds on the
sale of certain assets) made to non-compliant or non-participating entities whereby participating banks
will in many cases take the role of the withholding agent.

> Avoidance of the 30 % withholding tax at the bank level is achieved through entering into an
agreement with the Internal Revenue Service (,IRS*) and complying with information reporting on US
accounts.

> Generally, paments made prior to January 1, 2013 will not be covered. Withholding will be required in
2013 with the annual reporting of account information related to 2013 due in 2014. For pre-existing
accounts certain transition periods apply.
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2. How German banks are affected

 Direct investments of US persons

« Indirect investments of US persons
e criteria

» check routine

e Withholding taxation
* Termination of client relationship

Source: Ernst & Young
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« Strategic decision about dealing with us
persons/ clients

» Agreement with clients to send data to

IRS
« |dentification and documentation of non-

cooperative clients

Identification

e of us-accounts Obtain e
waiver

Annual/
permanent
process

Sanctioning non-
cooperative

behavior

Name, Adress, TIN
account number
account balance
account movements
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2. How German banks are affected

Processes and categories of clients and other parties

——

Gross proceeds —
and other

withholdable
payments generally —

free from U.S.

\ withholding tax
Reporting and Gross proceeds and \
other withholdable

payments subject to
30 % U. S Wlthholdlng

Financial Institution
or Other U.S.
Withholding Agent

remittance of tax per
FATCA

Source: PricewaterhouseCoopers
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U.S. Accounts

Participating FFI's

Persons
US-Owned

DCFFIs

Exempt FFIs

Other persons

-\\\_
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Specified US

Foreign Entity

Substantial US
Owners (any US
Owners)

No Substantial
US Owners

With Substantial
US Owners

Substantial US
Owners (10 %
US Owners)
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2. How German banks are affected

Client identification

Withholding

Reporting
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2. How German banks are affected

Kunde 1l HKunde2 Kunde?3

Privatkunden
Gewerbliche Kunden
Institutionelle Kunden

konzerninterner
US Wertpapierhandel

¥y y¥Yy¥Ty

- Wertpapierabrechnung

- ZiKade
. Effektenkasse
» Just Account

o

Source: Ernst & Young
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Produkt 1

Produkt 2

Produkt 3

Eupde? Nusse

Silern L SyulemF Spdem
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———> System 1 System 2

Migliche Analysesicht 2:
Earda §

System 3

Kidgiiche Analysesicht n:

Smiem 1 Spden 7 Synbermd
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» US Wertpapiere:
» Aktien von
US Gesellschaften
= Anleihen von

US Gesellschaften
und der
US Regierung

~  Wandelanleihen
von US Emittenten

» USreguliertefin
den USA ansassige
Fonds (zB.: RICs,
REITs, ETFs,
Investmentfonds,
Hedgefonds)

» Derivate:

» Bestimmte Equity
Swaps iliber
US Wertschriften

» Optionen und
Optionsscheine
auf Wertschriften
mit physischer
Erfiillung
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2. How German banks are affected

Konten einzelner Kunden kinnten
befreit sein aber der Prozess
fordert diese Konten zu
identifizieren und zu dberprifen

Identifzierung von US Konten
Inhabern in jeder
Geschaftsrichtung und jedem

Geschaftberegich

Reicht die worhandene AML
Dokumentation um die Ermittiung
des Nicht-US Status zu
unterstitzen?

Wenn Kontoinhaber die Dokumentation
verweigern droht der Quellensteusrabzug auf

Koemmunikationswechsel intern
und extern indirekt)

Commerzbank

Segmente

Private Clients

Mittelstandsbank CEO
Central & Eastern Europe
Corporates & Markets
COOo

Asset Based Finance

Group Services

Wer ist verantwortlich fr
jahrlichen Berichtsprozess?
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jeqliche Zahlungen an US Perscnen (direkt und

CFQO

CRO

Sorgfaltspflichtanforderungen zur
Identifizierung indirekter

U5 Konteinhaber dber
Kapitalgesellschaften,
Personengeselischaften und
Kanzerne
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ldentifizieren und
Aufrechterhaltung adaquater
Methoden und Kontrollen fur
Total Return Swaps,
Wertschrifienkredite und Repos
uber Us-Kapital

Kénnendie Systeme und AML
Prozesse schnell genug an
Geschidftserfordernisse
angepasst werden

Installieren eines addguaten
Systems zur Identifizierung,
Abfihrung und Meldung
dividendendhnlicher Zahlungen
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manaqement

> Controlling
> Legal
Wounting
» Tax
mpliance

2. How German banks are affected

Growing Together

COMMERZBANK

D

Segments A\

4

Services

T

\
\

3 Organisation

> Corporg ¥, % » Banking

Operati

/’im@[\
Operations

Abgeltungsteuer

Project Y
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3. Strategic options and implementation aspects

PCC MSB CM ABF CEE GS GM

Understanding
FATCA X X X X X X X

—

S —
Analysing
impacts

e

—
Analysing
processes & costs X X X X X X
e
S —
Implementing /
Adapting processes

_
e

Communication X X X X X X X
R
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3. Strategic options and implementation aspects

» Signing FATCA agreement & complying

> Not signing FATCA agreement

> Good-bye forever to all US clients (,US Persons®)
> Centralising all US clients in one entity

> Joint ventures

> Qutsourcing vs. insourcing
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3. Strategic options and implementation aspects

Important Technology and Operations Considerations

» Legal entity analysis and repository

» Customer Data analysis and remediation

» Aggregation of deposit and investments data

¥ Eight entity and account classifications

> Product analysis (e.g., trusts, PICs, investment vehicles)
> Chapter 3 withholding vs. Chapter 4 withholding

> Reporting to the IRS and customers

Source: PricewaterhouseCoopers
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3. Strategic options and implementation aspects

FATCA

|
Training, policy I
agreement? :

roll/out etc.

Client mailings and feedback
processing

Today 01.01.2013
>Q4 2010>> Q1 2011>> Q2 2011>> Q3 2011>> Q4 2011>> Q1 2012>>Q2 2012>> Q3 2012>> Q4 2012>D—|
1 i i
I | 1
I I I
Ramp up I I Implementation needs to be finished | 1
! ! by end 2012 with potential support | |
I I for the organisation until beginning |
: 1 Implementation planning ! of 2013 I
Analysis 1 ! and Support for | !
I international entities | I
I I
I : I
| Analysis 2 Implemer_wtatlon |
I Planning I
I I
I :
| Design and Implementation IT and : :
: install PMO processes Testing Post go like Support
I
I
1
I
I
I
I
I
I
I
1
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4. Special issues and outiook

Receipt of dividends by investment fund

COMMERZBANK

., US Custodian

> IRS
S
QO : ivi US Central "
=  US Corporation Dividend | . Dividend
= Secs Depositor
) e.g. Pepsi Cola DTCC
o
=
_ Ccustodian Bank < Increaseof ~~ German Central Increase of
NAV Secs Depositor NAV
| .
e.g. Deutsche Bank = l.e. Clearstream =
seller of DV}/S fund units Depositor of DWS fund
to / custodian of US
investor
|
\ 4
US investor
Source: BVI
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e.g. State Treet Boston

Subcustodian and
Depositary
e.g. State Stfet Frankfurt

Investment Fund

Fund Manager
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4. Special issues and outiook
,Qualified securities lender”-status (1/2)

US rules regarding withholding tax on subsitute payments from US stock lending/
repo transactions with US equities as underlying have significantly changed

» Principle:
— All substitute dividends from stock lending/ repo transactions with US equities paid to a
foreign person are subject to 30% US withholding tax (,WHT"). A Double Taxation Treaty

(,DTT") may provide for a lower rate.

> Former exemptions:

— Former withholding exemptions for the avoidance and simplification of the withholding
obligations (Notice 97-66; chain of stock lending/ repo transactions) no longer apply

» OSL status

— Going forward (January 2012), German banks will receive dividend equivalent payments
free of withholding only if it qualifies as QSL. Whether the bank has an obligation to
withhold on dividend equivalent payments depends on whether the counterparty is a
QSL. Only financial institutions may qualify as so-called QSL.

— Transition rules apply between 14 September 2010 and 1 January 2012.

Group Finance
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4. Special issues and outiook
,Qualified securities lender”-status (2/2)

Any stock lending/ repo transaction with a US equity underlying will require QSL
status and/ or QSL documentation and reporting by the bank

> Incoming substitute payments

— Without QSL-status, the bank would suffer a 30 % (respectively 15 %, depending on the
DTT) withholding tax deduction, i.e. receive 70 % (respectively 85 %) only

> Outgoing subsitute payments

— For any outgoing payment, the QSL status of the counterpart must be checked and
documented, even if the bank itself does not qualify as QSL (not optional)

— Depending on counterp
r 9 rr

IRS.

tus, withholding tax may be withheld and remitted to the
> Consequence:

— As long as the bank engages in stock lending/ repo transactions with US equities the
new QSL regime must be followed.
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4. Special issues and outiook
Treasury guidence — what we are still waiting to hear

*» Definition of ,pass-thru payment®

> What other entities (i.e., low risk funds and financial assets identified by industry) will be exempted or
deemed compliant.

» Respond to industry comments, including:
— Foreign privacy concerns;
— Concerns regarding legal impediments to closing accounts of recalcitrant account holders; and

— Concerns regarding the requirement that entire expanded affiliated group comply with FFI
Agreement.

> Details on the terms of the (Draft) FFI agreement and how will it be effected.
> Draft of the new forms under development.
> No withholding, but reporting; sanctions?

> Views of other governments.
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